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Abstract:

In this conference we want to make our contribution in the theme " Habeas data: new judicial
guarantee in public law of Latin America ", concept of habeas data, origin and evolution, regulatory
developments of the right-guarantee habeas data in the Latin America, experience of Colombia,
Brasil, Venezuela and Costa Rica, legal interests protected, active and passive subjects.

The first theme that we want to discuss is related to the basic concept of habeas data, its origin and
regulatory development, the regulatory and judicial development in the Latin America Continent. In
second place we have analized some tipical realities of Latin America, so that we can observe,
through the constitutional paper, the respect and the rules for the application of this right-
guarantee of third generation. The third theme in which was focused our study is related to the
analysis of active and passive subjects, legitimate in the application of the right-guarantee of
habeas data, the legal interest protected, legal and procedural aspects of this right-guarantee.
Analitic study related to the guarantee of habeas data in the founding charts of the countries
included in this study;

Fields of application, legitimate of application and procedural aspects related; Comparative analysis
of reality.

Raise awareness of the Albanian legislator to build and include, at constitutional level, through the
forms of constitutional review provided, the right-law of habeas data. Lead the albanian citizens to
learn, update and rectify the informations concerning the protection of fundamental rights related
whith the privacy and honour. Make the necessary constitutional revisions provided, with the
purposes of including in the constitution the right-guarantee of habeas data.
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Habeas data, concept, origin, Colombia, Brasil, Venezuela, Costa Rica, Albania, active and passive
subjects, public law.
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1. Introduction: The Concept of Habeas Data.

As it is known, the right of Habeas corpus belotigthe essence of European legal culture and
more exactly on English into the fundamental riglitsleast from Magna Charta of 1215 it does
exist this jurisdictional guarantee of personagffem. Without it, is not possible the realizatidn o
the principle of presumption of innocence nor alitadon due to legal process or due to regular
legal process, the only one consistent in a libdeshocratic state of the right. In this line, the
opinion in favor of freedom and individual righprsistent with Latin America, in parallel with

Habeas Corpus, Habeas Data constitutional guarantee

World development of communication and informatfoom the second half of the Century XX
until today, without precedents in time has leihterpersonal and inter-institutional relationships
entirely new regarding to predictions of the rigbevelopments in informatics of the means of
mass information, the world means interconnectirga dransmission, fixed telephony and
satellite television units, multimedia technologydapublic and private archives, of the data
closely related to individuals and rulers of thdiudual before these developments has remained
for a long time for the necessary legal protectiorespect of its rights. Legal concept of Habeas
Data as that of the Corpus, is inclusiveness, e dénse that includes all guarantees, bonds,

recourses and judgments that challenge:

> the right of data protection as a protection ofaus rights of the individual which may be

affected by the "leaders" of personal data.

> the right of data protection as the individual powereach the side of public authorities,
the protection of the rights infringed or violatbg access, recording or transmission to

third parties to their personal data.

» Freedom of information accurately implied a rigltrdormative self-determination , so,
as a the right of individuals, groups and instin$ to set the time, in manner and quantum

(Amount) of personal information subject to comnuation with third parties.

» freedom of information as a personal guaranteegdoognition and access to personal
information in existing data banks to control theontent and to modify in case of

incorrect or archiving or treatment, as well ag@gide on the circulation or transmission.
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On this basis, the definition of Habeas Data, atrighich allows the individual to recognize,
actualize and ratify information related to it aticht are in the database, public or private
archives, the protection of fundamental rights tivgey , honor and happiness is narrow, so
transverse. The same applies to the idea of HabDets, considered so limited as a control
mechanism of the quality of personal informatioohared in data banks with the opportunity to
request the correction or deletion of inaccuratéa dand deciding on circulation or their
transforming potential. the concept of Habeas [Cetaan autonomous and fundamental right
which allows each person to recognize, examineuglate his information collected in databases
and archives of public or private institutions, defense of the fundamental rights intimacy,
privacy, honor and reputation, let aside the essleziements. To pass the above restrictions must
realize that Habeas Data ,Habeas Corpus and Anipakatin technique has simultaneously
fundamental constitutional right and jurisdictiogalarantee which is used as action, recourse or
trial, with various proceedings and effects. Hableat, as a right belongs the group of third or
last generation even though in Weimer constitutigare is one type of model, narrowly related to

material as well as subjects.

Indeed, the new law is formed and developed pelisobg Informatics, electronic archiving of
data, thanks to the use of generalized computechwdmables an infinite collection of information
flow and an immediate, total and Planetarium andchipg@ersonal. Circulation, use and treatment
that make any kind of danger which may violateititenacy rights, privacy and at the same time
the infringement of various legal entities. Thiglity arises from the creation of a jurisdictional
mechanism, a draftee, action or judgment whichegatstthe right to freedom and privacy. Privacy
as a means of power-duty of all individuals to keegerved aspects of their life private so that no
pretend not to intervene or impose conditions drebmrs that do not affect in any way the rights
or freedoms of others . Corresponds, in this waynilly relations space of individual life,
preferences, character, the personal life whichenw@mhcrete right personality and expresses the

freedom of conscience.

Specified jurisdictional mechanism should be mqrectied to guarantee in the same way other
elements autonomous but connected to the privagy raght of personal image, is the right of

honor in the sense that each one has for himsdlha&qualities awaiting a forced respect from
others. In the same way should provide the riglthefname, reputation and force that individuals

and communities should be given to all those wheelshhown their merits virtues and qualities.
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The tool should allow the achievement of four cosimns:
a) Access to the information of recorded data inliptand private institutions related to them.

b) Possibility of correction, in order to allow in@lual opportunities to stop the manipulation of

personal information or data distribution that rett only the office-holder.

c) Opportunity to know what information over thedrested individual are communicated to third
parties and to what purpose.

Be avoided that the data collected be used oretleatth a view to affect the rights or freedoms
of the interested. Consequently mechanism alsonbesca procedural instrument in favor of
security right in terms of contribution to creatsteeam of confidence and personal peace, social
and familiar in order to develop the personality e other hand it provides the effectiveness of
the right of forgetfulness, as one of the main ratughts so that the past experience not be the
cause of personal freedom and the right to creaw personality.

In conclusion, the concept Habeas Data is very éampecause in Latin America there is in a
constitutional order a right-freedom jurisdictiorglarantee. Guaranty- freedom constituting a
recourse action trial with the aim of protecting tights of information and to be informed, data

protection and protection of personal information.

2. Origin and nor mative development of guaranteeright

From the previous definition deduced that the arighd development of the law guarantees
Habeas Data cannot be separated from rights aeddnes and finally the conclusion of a long
struggle for the right to reach the elaboration getfection of the mechanism and the
constitutional guarantee of Habeas Data rightdtheslopment of this war for the right to bring or
to Habeas Data begins with the affirmation of thévgzy or intimacy right. Accessible

Jurisprudential in 1891 in U.S.A. it is possibte trecognition of the right to be alone, intimacy

and secrets of life as they have expressed thatamé to be alone.

The development of the idea and practice of privAeg been unimaginable in terms of
extraordinary dimension of major social and techgmal transformations that the words has
lived with .Revolutions that have changed and camito change relational life, public and

private relationships of individuals. Today all #gystems of civil countries provide the right of
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privacy, including Albania, as freedom to act ofram from acting without being forced to do

without hindrance to make it.

In the evolution achieved as can be ascertaineditjint of privacy becomes more real and
concrete today due to Habeas Data, which makes tarialafreedom with the content of

informatics freedom and the right of informatioself-determination.

By privacy or right to be alone it is developed thight for protection of personal data of

individuals, something which today means the rigflindividuals to decide freely the manner and
amount of communication with others of personabiinfation. In this perspective, the law must
protect the privacy aspects of life, which are od@®d reserved and therefore cannot be

circulated or spread.

Viewing in a negative point, in the sense that foibh interference in the private sphere of
individual, containing affirmative rights as se¢urand defense of freedom and security. The first
important effects of this development, only to rember some of them has been from restrictions
of freedom of the press, procedural guaranteesthier formation of evidence and filing
restrictions, circulation and the treatment of paed data. By privacy of individuals following
legal discussion of them, the enterprises, sosiad®d nonprofit societies, public institutional,

local and national up to the state.

Doctrine and legislation are not fully agreed iviigg the title of personal juridical right. Juridic
individuals are not human beings and therefore a@twfaim the title of an individual right
privacy intimacy or physic persons. In this prismationally , protection of data belonging without
allowing the legal right of privacy anyway. In the@ernational area, UK, USA and EU member
state enabling the freedom to dispose of mattet #ilaw the application of the existing
agreement on data charges and data banks andelggeds. Parallel to the development privacy
right and freedom of information as a result of tight to information. In liberal Democracies for
a long time exists the right-freedom of thought @sdmanifestation in any means and formed
various professions which have to do with the imfation, use, circulation and treatment of it.
Technological developments of means of communinatieate informative field. Individuals,
social groups should be taught especially to ptdtex privacy and rights of others related to it.

Arise this way this new legislation on informatitm set limits and boundaries for freedom of
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information, the right of information and freedomdbtain information thereby forming the right

of informative self-determination.

If informative right information is exercised withe right to collect, direct, treat and transmit
information by any means, specifically mass mediasich were extended so revolutionary,
Internet protection of narrow personal rights ofvacy in this field is realized through its
informational self-determination a right to stopyanformation, the access way to which the
recognition or source must be legally prohibitece do valid reasons, with the purpose of
measuring individual rights or collective intere8rises this way freedom of information as a
right to dispose of the stored information for itigninformation, in other words, to allow control

of data pertaining to the individual.

Among the first legislations that have explicitgcognized the right to freedom of information

and informational self-determination, ranked a ipalar law of the Federal State of Hesse in
Germany 1970.This law provided the protection dhdmd the creation of a judge for protection
of their application , to control, but without aing at Habeas Data, the features and functional

and normative content that Latin America has.

3. Normative and jurisprudential development of the guarantee-right of habeas data in latin

america

Latin American constitution provides an importanhtibution to creating a constitutional level,
guarantee, recruiting, action and judgment of Haligata collected in archives, databases or any
other form of state registers. Without enteringrently in concrete analysis of institute of the
following constitutions, it is easily distinguishetie contribution Latin American on topic

represents an important step in the legal repragenton Human Rights.

Different experiences on Habeas Data, Constitutiobatin America may be divided into three
categories: states that the constitution sets mactty, total and precision of Habeas Data, the

guarantee states that exclude other warrantiesovistitutional amparo.Other experiences.

States that have established constitutional HaDee directly and totally in developmental rate.
In Latin America there are places that has not ukedconstitutional Habeas Data as direct and

total form of the order of evolution. We can analyhese states.

a) Guatemala
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Guatemalan Constitution, in force since 1985 andatgdl in 1993, is the first Latin American
constitutional text that has used the Institutélabeas Data. Constitution begins with forecasting
of protection of the right to private life beforeyaother communication means. Those affected
are entitled to be protected and calm. Free aamesaformation sources is guaranteed without
being limited this right by any authority. We cafiiren that Guatemalan constitution clearly
creates Habeas Data, guaranteeing in this way iedohidual the right to be recognized with
information and data belonging, collected in arebivdatabases or any other type of state
registers.In the same way Constitution prohibits ecords and archives of political groups with

the exception of electoral authorities and politaties.
b) Brasil

Constitutional developments of Habeas Data in LAtimerica continue in Brazil's constitution in
1988. Constitution begins with the prediction of tmiversal right to equality without distinction
and guaranteeing Brazilians and foreigners residerthis country, the inviolability of life,
liberty, equality, gender and property. These sghat are guaranteed under the constitution must
be respected by principle and not infringementrofgey, private life, honor and personal image
and the right to compensate for material or moahage as a result of the principle breach
.Following above constitution guarantees all of et Data action to stop recognizing any
information regarding the applicant, which resudhsm registries or databases of government

institutions or public character.

The Constitution provides access to Habeas Dat4a beuBee and be immediately exercisable as
to all norms that guarantee the rights and basaraguees .It is also guaranteed access to
information and protection of the resources se@sra fundamental part of the right of
information.

¢) Columbia

The Constitution of Colombia is 1991 and its deslggs had an opportunity to ensure its
constitutional terms, especially regarding the tsghnd main guarantees .Among significant
changes, the Colombian constitution which marks ddgabData as constitutional guarantees
include the right the intimacy and other relatednformation and informatics. On its own terms,

Colombian Constitution provides for the right of eddividuals to their privacy and of family
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members. On the aggregation, treatment and cironlaf data should be respected freedom and

guarantees containers as constitution.

Article 15 of the Constitution guarantees the respd the right of privacy or fundamental
privacy and protects individuals from various teadlogical developments, phone tapping,

violation of law as a correspondent, spying intallspects and typology.

The essence of Habeas Data Colombian constitusomdividual dignity protection , as a

development of personality.

4. Conclusions

Habeas Data in Latin America.
Type and Object.

Legal Defense

Latin American experience in the field of HabeastaDeonfirms a significant level of legal
interpretation achieved, which differentiates it$edm the continent to other European countries,
including Albania. Evidence of integration of theuthern American continent in particular is
distinguished from the subject form of state orggowent, the catalog of rights and constitutional
guarantees, constitutional and administrative adgin, the creation of the control apparatus,
creation and patrticipation democratic organs antsiittional reforms. Institute of Habeas Data
becomes a common divisor, the legal representafitbe new evolution in Latin America.With
the guarantee of Habeas Data, Latin American pudbhcnot only gets rich but offers a valuable
contribution to public law in general .The statelaw, also wins even an efficient institution for
the protection of the right essential jurisdictibaad therefore gets more perfect. Albania should
look with interest those changes in order to fudlyarantee the right of personal data for all
Albanian citizens .Just because we are dealing witielatively new constitution drafted and
approved in 1998, the country should follow theragbe of southern American continent to fully
guaranteed constitutional right level of privacyotigh the establishment of the constitutional

guarantee of Habeas data.
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